IV. REMARKS 

Claims 1-24 are pending in this application. By this amendment, claims 1, 9 and 17 have 
been amended. Applicant is not conceding in this application that those claims are not patentable 
over the art cited by the Office, as the present claim amendments and cancellations are only for 
facilitating expeditious prosecution of the subject matter. Applicant does not acquiesce in the 
correctness of the rejections and reserves the right to present specific arguments regarding any 
rejected claims not specifically addressed. Further, Applicant reserves the right to pursue the full 
scope of the subject matter of the original claims in a subsequent patent application that claims 
priority to the instant application. Reconsideration in view of the following remarks is 
respectfully requested. 

hi the Office Action, the drawings are objected to. Claims 1-24 are rejected under 35 
U.S.C. §101 as allegedly being directed to non-statutory subject matter. Claims 1, 2, 9, 10, 17 
and 18 are provisionally rejected on the ground of nonstatutory obviousness-type double 
patenting. Claims 1-24 are rejected under 35 U.S.C. § 103(a) as allegedly being unpatentable 
over Kumhyr et al. (U.S. Patent Pub. No. 2003/0131320), hereafter "Kumhyr," in view of Van de 
Vanter et al. (U.S. Patent No. 7,127,704), hereafter "Van de Vanter." 

A. OBJECTION TO THE DRAWINGS 

The Office has objected to the drawings. Specifically, the Office states that the label 
"QUALITY DETER. SYSTEM" should be.replaced by "QUANTITY DETER. SYSTEM". 
Applicant has amended the figures as suggested by the Office and requests withdrawal of the 
rejection. 
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B. DECLARATION UNDER 35 U.S.C §103(c) 

Applicant respectfully objects to the Office's use of Kwnlryr as a reference in its rejection 
under 35 U.S.C. § 103(a). Specifically, the Office admits that the Kumhyr reference constitutes 
prior art only under 35 U.S.C. 102(e). Furthermore, Applicant asserts that Kumhyr (U.S. Patent 
Pub. No. 2003/0131320) was owned by and Application (10/681,908) was subject to an 
obligation of assignment to International Business Machines Corporation of Armonk, New York 
at the time the invention of Application 10/681,908 was made. For the above stated reasons, the 
above-referenced 35 U.S.C. §103(a) rejections of claims 1-24 based on the reference of Kumhyr 
are improper and should be withdrawn. Accordingly, Applicant submits that claims 1-24 are 
allowable and respectfully requests that the Office withdraw its rejections. 

C. REJECTION OF CLAIMS 1-24 UNDER 35 U.S.C. §101 

The Office has rejected claims 1-24 for allegedly being directed to non-statutory subject 
matter. Specifically, the Office asserts that the claims 1-16 are computer listings per se, and not 
physical tilings. Applicant has amended claim 9 to include the physical elements of a processor 
and a memory. With respect to claim 1, it appears that the Office is requiring physical structure 
in a method claim. Applicant respectfully submits that the definition of a method claim is a 
claim that specifies the processes for performing a task, as opposed to the components of a 
system claim, hi addition, Applicant respectfully asserts that that the PTO Board of Appeals 
ruling in In re Lundgren ruled against requirement for physical structure in a method claim that 
the Office uses as justification for its rejection under 35 U.S.C. §101. 
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The Office also rejects claims 1, 9 and 17 for failing to recite a concrete tangible and 
useful result. Applicant has amended claim 1, 9 and 17 to include outputting of die quantity. 
Accordingly, Applicant respectfully requests that the rejection be withdrawn. 

D. REJECTION OF CLAIMS 1, 4 and 8 UNDER OBVIOUSNESS TYPE DOUBLE 
PATENTING 

Claims 1, 2, 9, 10, 17 and 18 are rejected under the judicially created doctrine of 
obviousness-type double patenting over claims 1, 2, 8, 15 and 16 of copending Application No. 
10/685,806. Applicant will, if necessary, address this in a later paper with, e.g., a terminal 
disclahner, upon an indication of allowable subject matter. 

V. CONCLUSION 

In addition to the above arguments, Applicant submits that each of the pending claims is 
patentable for one or more additional unique features. To this extent, Applicant does not 
acquiesce to the Office's interpretation of the claimed subject matter or the references used in 
rejecting the claimed subject matter. Additionally, Applicant does not acquiesce to the Office's 
combinations and modifications of the various references or the motives cited for such 
combinations and modifications. These features and the appropriateness of the Office's 
combinations and modifications have not been separately addressed herein for brevity. However, 
Applicant reserves the right to present such arguments in a later response should one be 
necessary. 
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In light of the above, Applicant respectfully submits that all claims are in condition for 
allowance. Should the Examiner require anything further to place the application in better 
condition for allowance, the Examiner is invited to contact Applicant's undersigned 
representative at the number listed below. 



Hoffman, Warnick & D' Alessandro LLC 
75 State Street, 14 th Floor 
Albany, New York 12207 
(518)449-0044 
(518) 449-0047 (fax) 

RAD/hew 



Respectfully submitted, 



Date: August 9, 2007 




Hunter E. Webb 
Reg. No.: 54,593 



10/681,908 



Page 13 of 13 



